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MVEMORANDUM OPI NI ON

LARO Judge: Petitioner petitioned the Court under section
6330(d) to review the determ nation of respondent’s Ofice of
Appeal s (Appeal s) sustaining a proposed |evy upon petitioner’s

property.! Respondent proposed the levy to collect Federal

1Section references are to the Internal Revenue Code and
(continued. . .)
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i ncome taxes which petitioner reported as due on her 2003 Feder al
incone tax return. W decide first whether petitioner is |iable
for the taxes she reported as due on her return. W hold she is.
We deci de second whet her Appeal s abused its discretion in
sustai ning the proposed levy. W hold it did not.

Backgr ound

The parties’ stipulation of facts and the acconpanyi ng
exhibits are incorporated by this reference and are so found.
When the petition was filed, petitioner lived in Illinois.

Petitioner was born on Septenmber 11, 1936. She worked as a
princi pal stenographer for Cook County, Illinois, and the Gty of
Chicago, until her retirenent in May 1993. At sone tine in or
around 1993 petitioner applied for and was approved to receive
nmont hl y paynents under two separate annuity contracts.

First, petitioner applied to the Retirenment Board (city
board) of the Minicipal Enployees’ Annuity and Benefit Fund of
Chicago (city) for an annuity (city annuity). By letter dated
Septenber 21, 1993, the city board approved a nonthly annuity of
$389. 67 payable to petitioner for |ife beginning on May 29, 1993.
The nonthly paynent under the city annuity increased by $11.69 in
Septenber 1996 and in each Septenber thereafter. The letter

stated that $27 in Federal income tax would be wi thheld each

Y(...continued)
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
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month and that the city annuity would becone “fully taxable” to
petitioner on January 29, 2015. Petitioner’s investnent in the
city annuity was $6,507 and her expected return was $175, 688.

Second, petitioner applied to the Retirenment Board (county
board) of the County Enpl oyees’ Annuity and Benefit Fund of Cook
County (county) for an annuity (county annuity).2? By letter
dated Septenber 1, 1993, the county board approved a nonthly
annuity of $1,364.55 payable to petitioner for |ife beginning on
June 1, 1993. The nonthly paynment under the county annuity
i ncreased by $40.94 in January 1997 and in each January
thereafter. The record does not establish petitioner’s
investnment in or expected return on the county annuity.

The Northern Trust Co. (Trust), as the city’s paying agent,
i ssued to petitioner a 2003 Form 1099-R, Distributions From
Pensions, Annuities, Retirenment or Profit-Sharing Plans, |RAs,
| nsurance Contracts, etc. That formreported that during 2003
petitioner received gross distributions of $11,594. 84, consisting
of a taxable anobunt of $11,383.76 and enpl oyee contri butions or
i nsurance premuns of $211.08. The Trust withheld $864.

The Cook County Pension Fund al so issued to petitioner a
2003 Form 1099-R.  That formreported gross distributions of

$20, 138. 64, consisting of a taxable anpbunt of $19, 615.08 and

2N refer to the city annuity and the county annuity
collectively as annuities.
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enpl oyee contributions or insurance prem uns of $523.56. The
county withheld $1, 268. 10.

We understand that included in the anmounts reported on the
Forms 1099-R were paynents fromannuity contracts with the city
and the county earned by petitioner’s biological father (father)
but payable to her. The record does not establish how petitioner
becane entitled to these anmobunts, the anmounts petitioner’s father
contributed (if any), or the expected return.

Petitioner did not tinely file a Federal incone tax return
for 2003, and respondent prepared a substitute for return on
behal f of petitioner for that year. See sec. 6020(b)(1).
Respondent also mailed to petitioner a Letter 2566 (SC CG,
Proposed Individual Incone Tax Assessnent (30-day letter), for
2003. In the 30-day letter, respondent notified petitioner that
he had no record of having received petitioner’s 2003 Feder al
i ncone tax return and proposed an assessnent using information
returns that respondent had received fromthird-party payors.
Respondent al so requested that petitioner file a 2003 Federal
i nconme tax return.

On or about Cctober 13, 2006, petitioner sent to respondent
a Form 1040, U.S. Individual Income Tax Return, for 2003. That
return reported, anong other things, taxable pensions and
annuities received by petitioner of $30,999 and Federal incone

t axes owed of $649. Petitioner did not pay all of the resulting
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tax liability, and respondent assessed the liability as well as
additions to tax for failure to file a return tinely and failure
to pay tax.?

On or about May 19, 2008, respondent issued to petitioner a
Final Notice--Notice of Intent to Levy and Notice of Your R ght
to a Hearing (final levy notice). The final levy notice inforned
petitioner that respondent proposed to | evy upon petitioner’s
property to collect Federal inconme tax for 2003. The final |evy
notice advised petitioner that she could request a collection due
process (CDP) hearing with Appeals as to the propriety of the
proposed | evy.

On June 2, 2008, petitioner asked Appeals for the referenced
CDP hearing. She also requested that the proposed | evy be
w thdrawn. Appeals granted petitioner’s request for a CDP
hearing but did not withdraw the proposed |evy. The CDP hearing
was held with an Appeals officer by tel ephone on August 4, 2009.

On August 25, 2009, Appeals issued to petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330, and a supporting attachnment (notice of
determ nation). The notice of determ nation (1) sustained
respondent’s proposed |levy, (2) stated that all procedural and

statutory requirenents had been net, (3) recited reasons why

SPetitioner filed for bankruptcy sone tinme before Novenber
29, 2007, on which date her bankruptcy was di scharged.
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petitioner’s challenges to her underlying tax liability could not
be considered, and (4) determ ned that the proposed collection
action bal anced the need for efficient collection of taxes with
petitioner’s concern that the collection action be no nore
intrusive than necessary. In response to the notice of
determ nation, petitioner petitioned the Court on Septenber 23,
2009. A trial was held on Novenber 23, 2010, during which only
petitioner testified.

Di scussi on

St andard of Revi ew

The applicable standard of review in an appeal brought under
section 6330(d) depends on whether the underlying tax liability
is properly at issue. Were the validity of the underlying tax
liability is at issue, we review the taxpayer’s liability de

novo. Hoffman v. Conm ssioner, 119 T.C 140, 144-145 (2002);

Davis v. Comm ssioner, 115 T.C. 35, 39 (2000). Where the

underlying tax liability is not at issue, we reviewthe
Comm ssioner’s adm nistrative determ nation for abuse of

di scretion. Goza v. Comm ssioner, 114 T.C 176, 181-182 (2000).

In general, a taxpayer may chall enge the existence or anount of
an underlying tax liability if he or she did not receive a
statutory notice of deficiency for such liability or did not

ot herwi se have an opportunity to dispute that tax liability.
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Sego v. Conm ssioner, 114 T.C 604, 609 (2000); see al so sec.

6330(c) (2)(B)

Petitioner did not receive a statutory notice of deficiency
for 2003; and even though she reported taxes due on her 2003
Federal inconme tax return, she now asserts that she incorrectly
i ncluded as gross incone certain annuity paynents she received.
Because the underlying tax liability is properly at issue, we
review the validity of petitioner’s underlying tax liability de

novo. See Montgonery v. Conmm ssioner, 122 T.C 1, 9 (2004).

1. Underlyving Tax Liability

Petitioner mainly argues that annuity paynents which she
received in 2003 and reported as taxable on her tax return are
not taxable to her. Respondent argues that these paynents are
taxable to petitioner as originally reported on her tax return.
We agree with respondent.

In general, anounts received by a taxpayer under an annuity
contract nust be included in that taxpayer’s gross incone. Sec.
72(a); see also sec. 61(a)(9). \Were appropriate, a taxpayer my
exclude a portion of paynents received under the annuity by
applying an “exclusion ratio” to the paynents received. Sec.
72(b). The exclusion ratio is calculated by dividing the
taxpayer’s “investnent in the contract” by the expected return of
the annuity contract. Sec. 72(b)(1); see also sec. 1.72-

4(a) (1) (i), Income Tax Regs. A taxpayer’s investnent in the
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contract depends on the anobunt of prem um or other consideration
paid for the contract. Sec. 72(c)(1). The nontaxable portion of
the annuity is determ ned by applying the exclusion ratio to the
paynment received until the taxpayer has recovered his or her
investnment in the contract. Sec. 72(b)(2). Effectively, the
nont axabl e portion is a return of capital of the taxpayer’s
investnment in the contract recovered proportionately over the
life of the annuity.

A. Gty Annuity

Petitioner argues that section 72(b) entitles her to exclude
all payments she received under the city annuity contract in
2003. W do not agree. Petitioner received two annuities from
the city, one related to her retirenent and the second
attributable to her father. W consider each in turn.

For the portion of the city annuity which petitioner
received as part of her retirenent, petitioner’s investnment was
$6, 507 and her expected return was $175,688. Thus, section 72(b)
aut hori zes petitioner to exclude 3.7 percent of those paynents
recei ved under the city annuity contract which are related to her
retirenment.* As part of her retirenment package fromthe city,

petitioner was to receive $389.67 per nmonth from May 1993 unti |

“The exclusion ratio is calculated as petitioner’s
investnment in the contract, $6,507, divided by her expected
return under the contract, $175,688, rounded to the nearest tenth
of a percent. See sec. 1.72-4(a)(2), Inconme Tax Regs.
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August 1996, increased by $11.69 in Septenber 1996 and each
Septenber thereafter. By the terns of the city annuity,
therefore, petitioner was to receive total paynents of $5,704.56
for 2003.° Section 72(b) entitled petitioner to recover 3.7
percent, or $211.08, as a nontaxable return of capital.® The
bal ance of those proceeds, $5,493.48, is fully taxable to
petitioner under sections 72(a) and 61(a)(9).

As expl ai ned above, we understand petitioner to have al so
recei ved $5,890.28 in annuity paynments fromthe city which were
attributable to her father.” Petitioner does not dispute that
she recei ved these paynents and has not offered any evi dence
whi ch woul d allow us to conclude that they were not fully taxable

to her. See Rule 142(a); Swanton v. Conm ssioner, T.C Meno.

2010-140. We conclude that the $5,890.08 petitioner received in

2003 is taxable to her under sections 72(a) and 61(a)(9).

As it related to her retirenment, the city annuity was to
pay petitioner $471.50 per nonth from January until August 2003
and $483. 19 from Septenber until Decenber 2003. Total paynents
for 2003 of $5,704.56 are cal cul ated by adding 8 nonths of
paynments of $471.50, or $3,772, and 4 nonths of paynents of
$483. 19, or $1,932.76.

5Total annuity paynments received of $5,704.56 multiplied by
the exclusion ratio of 3.7 percent.

‘As it related to her father, we understand that the city
annuity paid to petitioner an additional $5,890.28 (gross
di stribution of $11,594.84 |ess $5,493. 48 paynents recei ved under
the city annuity | ess enpl oyee contribution or insurance prem um
of $211.08).
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Form 1099-R i ssued to petitioner by the Trust is consistent
with our analysis. That formreported gross distributions of
$11,594. 84, consisting of a taxable anpbunt of $11,383.76 and
enpl oyee contributions or insurance prem uns of $211.08. The
$211. 08 reported as enpl oyee contributions or insurance prem uns,
we believe, represents the nontaxable return of capital described
above. The $11, 383.76 reported as taxable consists of the
paynments petitioner received fromher retirement and on account
of her father. Petitioner’s reporting of the annuities on her
2003 Federal incone tax return is consistent wth our analysis as
well as the Form 1099-R issued by the Trust. W concl ude
therefore that with respect to the annuity paynents received from
the city, petitioner’s underlying tax liability is valid.

B. County Annuity

Petitioner argues generally that the county annuity was not
taxable to her. W disagree. Petitioner has not denonstrated
what anount of the paynents she received under the county annuity
(i1f any) is to be excluded fromher gross inconme. See Rule

142(a); Swanton v. Conm ssioner, supra. Nor has she provided us

with sufficient information to make such a determ nation such as
her investnents in the contract or her expected return under the
contract. Absent such evidence, we default to the general rules
of sections 61(a)(9) and 72(a), which require petitioner to

include in gross incone the paynents she received under the
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county annuity.® Petitioner’s 2003 Federal inconme tax return is
consistent wwth this analysis. W therefore conclude that with
respect to the annuity paynents received fromthe county,
petitioner’s underlying tax liability is valid.

C. O her Challenges to Underlying Tax Liability

Petitioner makes a nunber of other unpersuasive argunments to
reduce or extinguish her 2003 tax liability. First, she contends
that the payors of the annuities should be held liable for her
2003 Federal incone tax liability because the Federal incone
taxes withheld were not sufficient to satisfy her tax liability.
We di sagree. The payor of an annuity is generally required to
wi t hhol d anmounts paid under an annuity contract as if those
paynents were wages paid by an enployer to an enpl oyee.® Sec.
3405(a)(1). But that w thhol ding obligation does not excuse the
taxpayer fromhis or her duty to report incone and pay the

resulting tax. See, e.g., Church v. Conm ssioner, 810 F.2d 19,

20 (2d CGr. 1987); Anderson v. Conm ssioner, T.C Meno. 2007-265.

It is a fundanental principle of tax law that incone is taxed to

t he person who earns it. Conmm ssioner v. Culbertson, 337 U. S

8Respondent does not challenge petitioner’s ability to
exclude fromgross incone the anount |isted as enpl oyee
contributions or insurance prem uns on Form 1099-R i ssued by the
county.

°A taxpayer may el ect not to have Federal incone taxes
wi thheld froman annuity paynent nmade to himor her. See sec.
3405(a)(2); see also sec. 35.3405-1T(d), QRA-Dl, Tenporary
Enpl oyment Tax Regs., 47 Fed. Reg. 45873 (Cct. 14, 1982).
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733, 739-740 (1949); Lucas v. Earl, 281 U S 111 (1930).

Petitioner, as the person who received paynents under the
annuities, is liable for any taxes found to be due and ow ng
t her ef rom

Second, petitioner argues that respondent may not enforce
col l ection of her 2003 Federal inconme tax liability by virtue of
her 2007 bankruptcy discharge. W are not persuaded. Petitioner
of fered no objective evidence as to when she filed her bankruptcy
petition or whether her 2003 tax liability was di scharged. But
it is nore than petitioner’s |ack of supporting evidence which
| eads us to conclude that her testinony is not reliable.
According to her testinony, petitioner would have us believe that
a bankruptcy di scharge under chapter 7 of the Bankruptcy Code
di scharged all of her liabilities as a matter of law. W reject
petitioner’s m sstatenent of the | aw

A debtor who files a chapter 7 bankruptcy petition is
general ly discharged frompersonal liability for all debts
incurred before the bankruptcy petition was filed. 11 U S C
sec. 727(b) (2006). However, that debtor is not discharged from
clains for incone taxes due for a tax year for which the due date
for the returnis wthin 3 years of the filing of the petition in
bankruptcy. 11 U S. C secs. 523(a)(1)(A), 507(a)(8) (2006); see

al so Severo v. Comm ssioner, 129 T.C. 160, 165-166 (2007), affd.

586 F.3d 1213 (9th Cr. 2009). Petitioner’s 2003 Federal incone
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tax return with extension was due by Cctober 15, 2004. Secs.
6072(a), 6081(a). Thus, for petitioner’s 2003 Federal incone tax
liability to have been dischargeable as a matter of |aw,
petitioner’s bankruptcy petition nmust have been filed after
Cct ober 15, 2007. Absent corroborating evidence, we reject as
i nprobabl e that petitioner’s bankruptcy petition was di scharged
in just 45 days. Cf. Fed. R Bankr. P. 4004(a) (affording
creditors 60 days within which to file a notice of objection
after the initial creditor’s neeting). Moreover, even if the due
date for petitioner’s 2003 Federal inconme tax return related to a
poi nt outside the 3-year | ookback period described above, her
2003 Federal inconme tax liability would still not have been
di schar geabl e because she filed her return untinely |less than 2
years before she entered into bankruptcy. See 11 U S. C sec.

523(a) (1) (B)(ii) (2006); Severo v. Conm ssioner, supra at 168.

Petitioner has not proven that her 2003 incone tax liability was
di scharged i n bankruptcy.

Third, petitioner argues that she is entitled to an
addi tional deduction by virtue of her age. Petitioner refers to
the additional standard deduction anpbunt avail able to taxpayers
who reach the age of 65 before the close of the taxable year.
See sec. 63(f)(1)(A). That additional anpbunt, however, is
avail able only to taxpayers who do not elect to item ze their

deductions for the taxable year. See sec. 63(c)(3). Because
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petitioner elected to item ze her deductions in 2003, she is not
entitled to an additional deduction on account of her age. See
id. In sumary, we find petitioner liable for the taxes she
reported as due on her 2003 Federal incone tax return.

[11. Deternmnation To Proceed Wth Levy

Were as here we have found the liability underlying a
proposed levy to be valid, we review Appeals’ determnation to
proceed with the levy for abuse of discretion. Sego v.

Comm ssioner, 114 T.C. at 610. 1In order to prevail, a taxpayer

must prove that the Conm ssioner exercised his discretion
arbitrarily, capriciously, or w thout sound basis in |law or fact.

Rul e 142(a); Wodral v. Conm ssioner, 112 T.C 19, 23 (1999). W

hol d that Appeals did not abuse its discretion.

Where a taxpayer neglects or refuses to pay any tax for
which he or she is liable within 10 days after notice and denmand
for paynent, the Conm ssioner is authorized to collect such tax
by | evy upon the taxpayer’s property. Sec. 6331(a). The
Comm ssi oner may not proceed with collection by levy until the
t axpayer has been given witten notice and an opportunity for a
CDP hearing by Appeals. Sec. 6330(a) and (b); see also Davis v.

Conmi ssioner, 115 T.C. at 37.

At the CDP hearing Appeals nust take into consideration (A
the verification that the requirenments of applicable | aw and

adm ni strative procedure have been net, (B) any rel evant issue
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relating to the unpaid tax or the proposed |evy, and (C) whether
any proposed collection action bal ances the need for efficient
collection of taxes with the legitimte concern of the taxpayer
that the collection be no nore intrusive than necessary. Sec.
6330(c)(3). Follow ng the CDP hearing Appeals nust generally
i ssue a notice of determ nation which sets forth its findings and
deci sions. See sec. 6330(c)(3); see also sec. 301.6330-1(e)(3),
QRA-E8, Proced. & Adm n. Regs.

As docunented in the notice of determ nation, Appeals
conplied with its obligations to petitioner under section 6330.
First, Appeals verified that respondent net the requirenents of
applicable | aw and adm ni strative procedure in assessing and
demandi ng paynent frompetitioner for the tax she reported as due
on her 2003 return. Second, Appeals invited petitioner to file
an anmended return if she did not agree with the underlying tax
liability; but petitioner declined to do so. Nor did petitioner

request collection alternatives. See Cessna v. Conm ssioner,

T.C. Meno. 2009-301. Third, Appeals properly balanced the need
for efficient collection of taxes through the proposed | evy
agai nst the concern that any collection action be no nore
intrusive than necessary. Petitioner has not denonstrated any
inpropriety in Appeals’ decision to sustain the proposed |evy

upon her property. W therefore sustain respondent’s
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determnation to proceed with the proposed | evy as a perm ssible
exerci se of discretion.
We have considered all argunents raised by the parties and
have found those argunents not discussed herein to be irrel evant
or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




